
MISSOURI STATE AUDITOR'S OFFICE
FISCAL NOTE (14-SJR 36)

Subject

Truly Agreed To and Finally Passed Senate Joint Resolution No. 36. (Received May 30,
2014)

Date

June 12,2014

Description

This proposal would amend Article I of the Constitution of Missouri.

The amendment is to be voted on in August 2014.

Public comments and other input

The State Auditor's office requested input from the Attorney General's office, the
Department of Agriculture, the Department of Economic Development, the
Department of Elementary and Secondary Education, the Department of Higher
Education, the Department of Health and Senior Services, the Department of
Insurance, Financial Institutions and Professional Registration, the Department of
Mental Health, the Department of Natural Resources, the Department of
Corrections, the Department of Labor and Industrial Relations, the Department of
Revenue, the Department of Public Safety, the Department of Social Services, the
Governor's office, the Missouri House of Representatives, the Department of
Conservation, the Department of Transportation, the Office of Administration, the
Office of State Courts Administrator, the Missouri Senate, the Secretary of State's
office, the Office of the State Public Defender, the State Treasurer's office, Adair
County, Boone County, Callaway County, Cass County, Clay County, Cole County,
Greene County, Jackson County Legislators, Jasper County, St. Charles County, St.
Louis County, Taney County, the City of Cape Girardeau; the City of Columbia, the
City of Jefferson, the City of Joplin, the City of Kansas City, the City of Kirksville,
the City of Kirkwood, the City of Mexico, the City of Raymore, the City of St. Joseph,
the City of St. Louis, the City of Springfield, the City of Union, the City of Wentzville,
the City of West Plains, Cape Girardeau 63 School District, Hannibal 60 School
District, Rockwood R-VI School District, Linn State Technical College,
Metropolitan Community College, University of Missouri and St. Louis Community
College.

Mark R. Reading provided information as an opponent of the resolution to the State
Auditor's office.



· "
Blake M. Lawrence provided information as an opponent of the resolution to the State
Auditor's office.

Assumptions

Officials from the Attorney General's office indicated the proposal states that the state is
"obligated to uphold" and cannot "decline to protect" certain rights. They indicated
significant litigation may ensue if this resolution requires their office to bring suit,
particularly if it is required to represent individual Missourians. The costs are unknown.

Officials from the Department of Agriculture indicated no fiscal impact on their
department.

Officials from the Department of Economic Development indicated they anticipate no
fiscal impact as a result of the joint resolution.

Officials from the Department of Higher Education indicated there would be no direct
fiscal impact on their department.

Officials from the Department of Health and Senior Services indicated this Senate
Joint Resolution is a no impact note for their department.

Officials from the Department of Insurance, Financial Institutions and Professional
Registration indicated this petition, if passed, will have no cost or savings to their
department.

Officials from the Department of Mental Health indicated this proposal creates no
direct obligations or requirements to their department that would result in a fiscal impact.

Officials from the Department of Natural Resources indicated they would not
anticipate a direct fiscal impact from this proposal.

Officials from the Department of Corrections indicated there is no fiscal impact for
their department.

Officials from the Department of Labor and Industrial Relations indicated no fiscal
impact for their department.

Officials from the Department of Revenue indicated this Joint Resolution has no fiscal
impact on their department. They do have the following comment:

The changes state that only persons with a "violent felony" conviction can have their
right to bear arms infringed upon. Missouri statute does not define "violent felony."

Officials from the Department of Public Safety indicated there is no fiscal impact for
their department for this joint resolution.
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Officials from the Department of Social Services indicated this ballot proposal has no
direct fiscal impact to their department.

Officials from the Governor's office indicated there should be no fiscal impact to their
office.

Officials from the Missouri House of Representatives indicated no fiscal impact to their
agency.

Officials from the Department of Conservation indicated that no adverse fiscal impact
to their department would be expected as a result of this proposal.

Officials from the Office of Administration indicated:

SJR 36 amends Section 23 to Article I of the Missouri Constitution and is related to the
right to keep and bear arms.

SJR 36 clarifies that citizens have the right to bear arms and ammunition and accessories,
allows the right to bear arms in defense of family in addition to home, person and
property, and eliminates the exception for concealed weapons. The state of Missouri
must protect against the infringement of these rights and the General Assembly may
enact laws to limit access to guns for convicted violent felons and those adjudicated to be
a danger to self or others as a result of mental illness.

The SJR could impact their office through increased costs to the Legal Expense Fund.
Section 23 states that the state is obligated to uphold and cannot decline to protect certain
rights. This could result in litigation which would increase costs to the Legal Expense
Fund significantly.

Officials from the Office of State Courts Administrator indicated there is no fiscal
impact on the courts.

Officials from the Missouri Senate indicated this Senate Joint Resolution has no fiscal
impact to their agency.

Officials from the Secretary of State's office indicated they have determined there will
be no fiscal impact to their office.

Officials from the Office of the State Public Defender indicated this new legislation
will likely lead to legal challenges to various gun laws on behalf of public defender
clients in the context of their criminal prosecutions, both in the trial and appellate courts
the exact costs not able to be determined. There would be additional filing of writs and
additional appeals, which would add public defender costs.

Officials from the State Treasurer's office indicated no fiscal impact to their office.
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Officials from the City of Kansas City indicated:

Our local government estimates the fiscal impact of the above-referenced bill for fiscal
years 2015, 2016 and 2017 to be as follows:

This legislation will have no fiscal impact on the revenues of the city.

This legislation will have no fiscal impact by providing any savings to the city.

If the voters adopt an amendment to Section 23 of Article I as proposed by this legislation
there will be costs of an indeterminate amount to the city. The adoption of such proposed
amendment would subject Kansas City firearms ordinances prohibiting the unlawful
concealment or transportation of weapons to strict scrutiny and, because the proposed
amendment states the right to bear arms is unalienable and deletes the current language
regarding concealed weapons, would probably have the effect of abrogating all such
ordinances. Such abrogation would occur quickly given the proposed amendment's
commandment to the state to defend such amendment's proposed extended firearms'
rights. The resulting increase in violence and mayhem following the abrogation of said
Kansas City firearms ordinances will require Kansas City to increase the amount of
money it expends on its police department, municipal courts and neighborhood programs.

Officials from the City of Raymore indicated no fiscal impact.

Officials from the University of Missouri indicated this Senate Joint Resolution will
have no fiscal impact on their university.

Mark R. Reading provided the following information as an opponent of this resolution.



Fiscal Impact Information Submitted Pursuant to Section 23.140.2

The cost of the proposed amendment to the state for the next two fiscal years is substantial.

ESTIMATED NET EFFECT ON STATE FUNDS

Total Estimated Net Effect on All State
Funds

Total Estimated Net Effect on All Local
Funds

Fiscal Summary Recommendation

Based on the analysis of the measure provided in this fiscal impact statement the cost in FY 2016 to
general revenue is $219 million to unknown for direct costs to state agencies, reimbursements needed to
local governments as the result of increased activities or the change in proportion in the activities or
services required, and loss of revenue. Additional federal fund and other fund costs to the state add an
additional $14.3 million to unknown. Local government costs are estimated to be $24.85 million to
unknown including the loss of revenue.

"The cost to state or local government is between $243.9 million and unknown depending upon
substantial expected litigation related to the amendment. "
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Proposed Statement of Fiscal Impact submitted to the Missouri State
Auditor's Office for SJR 36 passed by the General Assembly

Introduction

The Missouri General Assembly passed SJR 36 which would make changes to the Missouri Constitution
(Article I, Section 23) regarding the right to bears arms provision. Missouri voters will vote on the
proposed constitutional amendment in the August 2014 election.

Many states have passed laws affecting the possession and carrying of firearms over the past several
years, including New York, Colorado, Connecticut, and Maryland.

In 2012, Louisiana passed a gun law constitutional amendment that is similar to SJR 36. Louisiana
voters approved the change to their constitution (SB 303 Act 874) at the November 2012 election. The
link below leads to the legislative approved version with the changes identified.

http://www.legis.la.gov/legisNiewDocumentaspx?d=812575&n=SB303 Act 874

The Louisiana amendment changed three things:

• provided that the right is fundamental and cannot be infringed
• eliminated a provision that indicated that the provision shall not prevent the passage of laws to

prohibit the carrying of concealed weapons
• added a new provision that any restriction on this right shall be subject to judicial strict scrutiny

Missouri's SJR 36 is similar but goes further. If passed it will likely go further than any right to bear arms
provision in the country. SJR 36 would alter the Missouri constitution by:

• adding the right to keep and bear ammunition and accessories typical to the normal function of
such arms

• adding "family" to the list of things that a person has a right to keep and bear arms to defend
• eliminating a provision that said the constitution "shall not justify the wearing of concealed

weapons"
• adding that the rights guaranteed shall be unalienable
• adding that any restriction shall be subject to judicial strict scrutiny
• obligating the state of Missouri "to uphold these rights and ... under no circumstances decline to

protect against their infringement"
• adding a provision that nothing in the section shall be construed to prevent the legislature "from

enacting general laws which limit the rights of convicted violent felons or those adjudicated by a
court to be a danger to self or others as a result of a mental disorder or mental infirmity."

This fiscal analysis is focused on how and where SJR 36 costs will show up in the State of Missouri's
budget and local government budgets. The analysis uses as a guide the experience of Louisiana in the
18 months since its enactment of a similar constitutional amendment The analysis also explains the
possible impact on the state and local government budgets of the additional, more far reaching provisions
contained in the Missouri amendment. In addition, the analysis explains how Missouri's Hancock
amendment may also affect the costs facing the state budget.

A simple internet search and a few phone calls made it clear that the opportunity to participate in
estimating the cost of and providing a fiscal note for SJR 36 needs to at least go to the agencies listed
below. The Oversight Division's fiscal note may be seriously deficient. .
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State agencies - all state agencies but particularly the Office of Administration, Public Safety,
Conservation, Judiciary, Public Defender, Natural Resources, Elementary and Secondary Education,
Higher Education, Economic Development, Corrections, and Mental Health.

County and local governments - particularly agencies involved in public safety (iails, sheriffs,
prosecutors), local schools, public transportation, and tourism and convention bureaus.

Louisiana Experience

The Louisiana Legislative Fiscal Office did not prepare a fiscal note for Louisiana's 2012 constitutional
amendment. However, news reports and articles from various organizations have noted that the
passage of the Louisiana constitutional amendment led to a variety of lawsuits as lawyers, defendants,
and prosecutors worked to determine the impact of the new provisions, imposing significant workload and
related costs on the Louisiana government. Several lawsuits prompted by Louisiana's gun law
amendment have already been litigated all the way to the Louisiana Supreme Court; many others are
making their way through the state's lower courts, requiring significant time, effort, and expenditures by
Louisiana's public defenders and district attorney's offices. The following web links provide information
about the cases already adjudicated and others ongoing and expected. The implications of the Louisiana
experience on possible Missouri budget costs is further discussed in the individual sections in this fiscal
analysis.

First, as described in the link below, before the election in Louisiana, the District Attorney for Orleans
Parish suggested that passage of the constitutional changes would result in costs and some
unanticipated side effects. The prediction has proved prescient.

http://www.nola.com/opinionslindex.ssf/2012/11/amendment 2 is a risky idea fO.html

Indeed, some of these unanticipated side effects have come to pass. Most alarmingly, a judge in
Jefferson Parish's 24th Judicial District applied judicial strict scrutiny and held the state's prohibition on
felons owning and using guns unconstitutional in a case involved two felons - a 27 year old with five
felony narcotics convictions, and a 31 year old with a felony battery and marijuana distribution convictions
_ who were arrested in connection with a drive-by shooting of an 11-year-old boy. They were charged
with murder and attempted murder, and with illegally possessing guns as felons. The judge threw out the
felon-in-possession charges because of Louisiana's gun law amendment. As explained in the link that
follows, the state Supreme Court is now hearing an appeal of the decision. But the case is illustrative of
the potential costs of a provision like SJR 36.

hUp:/lwww.nola.com/crime/index.ssf/2014/05/1ouisiana supreme court consid 1.html

Similarly, a short article published in the Louisiana Law Review in April 2014 documents other Significant
litigation has already occurred in the 18 months since Louisiana voters approved their gun law
amendment. The piece describes two time-consuming and costly lawsuits, which challenged the state's
felon-in-possession law, its ban on juvenile gun possession, and it's concealed carry law. As in
Louisiana, if Missouri voters approved SJR 36, the state would almost inevitably bear the costs of
defending lawsuits challenging similar laws in Missouri.

http://lawreview.law.1 su.edu/20 14/04/04/up-in-smoke-an-u pdate-on-Iouisianas-right -to-bear -armsl

Finally, an earlier, longer article published in the fall of 2013 by the Louisiana Law Review explains the
types of legal cases that are arising as a result of the Louisiana's gun law amendment and its interaction
with U.S. Supreme Court and other federal court decisions on the right to bear arms. Again, Missouri
courts would be inundated with similar cases if SJR 36 passed, imposing serious costs on Missouri's
public defenders, prosecutors, and judiciary that would ultimately be passed on to the state's taxpayers.

http://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=6438&context=lalrev
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Litigation Costs in Missouri

As explained above, the most immediate hit to the state budget if SJR passed would be litigation costs.
Louisiana has experienced a burst of litigation as prosecutors, public defenders, civil and criminal lawyers
test the limits of the gun law constitutional amendment. Such cases that Missouri should expect include,
but are not limited to, challenges to the following provisions in Missouri law

• the prohibition on gun possession by fugitives;
• the prohibition on gun possession by children under the age of 18;
• the requirement that a person get a permit, a criminal background check, and firearms safety

training before carrying a concealed, loaded gun in public;
• the restrictions on carrying guns in sensitive places such as K-12 schools, colleges and

universities, bars, child care facilities, hospitals, police stations, jails, houses of worship,
government buildings, stadiums, and amusement parks;

• the prohibition on gun possession by criminals convicted of nonviolent felonies; and
• the prohibition on gun possession by people habitually in an intoxicated or drugged condition.

In Louisiana, the first case affecting the workload of several public agencies was filed in Orleans Parish
and challenged the state law prohibiting gun possession by convicted felons. Once this defense was
used word quickly spread and dozens of similar motions were filed as other public defenders and criminal
defense lawyers used the gun law amendment to challenge the constitutionality of Louisiana gun laws as
they applied to their clients.

In Missouri this also likely to be one of the first places where there is an impact on the budgetary
resources of the state. The budget for the Missouri Public Defender's Office has been a subject of
serious concern and debate over the past ten years regarding its ability to properly defend clients given
limited resources for high caseloads.

SJR 36 includes the following passage:

"the state of Missouri shall be obligated to uphold these rights and shall under no circumstances
decline to protect against their infringement."

This obligation would be one of the most dramatic statements of the intent to pay any cost that would
exist in the Missouri Constitution. The provision most like this statement in the current Missouri
Constitution is in Article IV, Section 30 (b) that provides that funds for the Missouri Department of
Transportation (MODOT) shall:

"stand appropriated without legislative action to be used and expended by the highways and
transportation commission for the following purposes."

The language in SJR 36 therefore appears to ensure that the state would bear any expense to defend the
right to bear arms (emphasis added). The language explicitly states that under "no circumstances"
(emphasis added) can the state decline to protect those rights. In effect SJR 36 would create what is
commonly referred to in the Missouri state budget as "E" appropriations for these costs. "E" or estimated
appropriations allow Missouri state government agencies to pay whatever costs are incurred for the
specific purpose for which they are provided. The "E" appropriations have been subject to debate
between the Governor, legislature, and the courts over the years. Given the SJR 36 language, it is
unclear whether an appropriation would be required or whether the funding would stand appropriated as
is the MODOT funding. However, even if an appropriation would be required it appears that it would have
to be unlimited since the state cannot decline to protect these rights. Presumably the inclusion of this
language would be given significant weight by the General Assembly, the Governor's Office, the Missouri
Attorney General's Office, the Missouri State Public Defender office, and the Missouri Supreme Court.
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The litigation costs of the state would be borne by the Missouri State Public Defender office and the
Attorney General's office. It should be expected that these costs would be highest during the first three to
five years of the act as the state's laws and regulations are tested in the courts.

1. Public Defender - Under this constitutional provision it appears that the public defender would be
required to pursue this defense to any and all applicable cases assigned to it. In addition, it is
questionable whether the public defender could plead out a case regarding these rights. The
Oversight Division did not ask the State Public Defender's Office for a fiscal analysis of SJR 36.

2. Attorney General's Office - The Oversight Division's fiscal note for SJR 36 indicates that the
Attorney General's office said that "significant litigation may ensue if this requires the AGO to
bring suit, particularly if it is required to represent individual Missourians." The Oversight Division
assumes the cost would be $0 to unknown since the extent of litigation is not determined. No
additional effort seems to have been made Oversight Division to estimate these costs.

The language of the constitutional amendment clearly states that the state is obligated to defend
the right to bear arms and under no circumstances refuse to do so. This is most likely directly
targeted at the Attorney General's office. There are examples throughout the country where a
state's Attorney General has refused to defend anti-gay marriage provisions. Missouri's Attorney
General has discretion on which laws to defend and at times there have been differences
between our Attorney General and members of the Missouri General Assembly regarding the
choices made about the state's responsibilities. The new language takes that decision out of the
hands of the Attorney General.

From a budget standpoint, the Attorney General's costs would be reflected in one of two places -
the Attorney General's office budget or the state's Legal Expense Fund which is appropriated in
the budget of the Office of Administration.

The Attorney General's budget handles the normal workload associated with the office. In
addition, specialized funding has been provided for a Medicaid fraud unit to focus specifically on
that priority task.

The state's Legal Expense Fund is appropriated to the Office of Administration. Historically, it
has been used for a variety of purposes including expert witnesses, medical malpractice, legal
conflicts, second injury litigation, desegregation litigation, tobacco litigation, and a variety of other
uses. For FY 2015 the Missouri General Assembly has approved a budget for the Legal Expense
Fund as shown below.

Section 5.125. There is transferred out of the State Treasury, chargeable to the
funds shown below, for the payment of claims, premiums, and expenses
as provided by Sections 105.711 through 105.726, RSMo., to the State
Legal Expense Fund

From General Revenue Fund $6,000,000E
From Conservation Commission Fund 130,000E
From Office of Administration Revolving Administrative Trust Fund 17,435E
From Park Sales Tax Fund 100,000E
From Soil and Water Sales Tax Fund 10,000E
From State Highways and Transportation Department Fund , 500,000E
Total. , , $6,757,435

Please note that every funding source for the Legal Expense Fund has been given an "E"
estimated authority which can be raised to whatever level necessary. Because of the flexibility
and unlimited spending authority provided in this appropriation section it is assumed that this
section would be the one most likely used to fulfill the requirements of SJR 36. Historically, the
Office of Administration Division of General Services pays whatever bills are sent to it by the
Attorney General's Office.
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Under the provisions of SJR 36 it seems that there would likely be four types of cases affecting
the litigation expenses of the Attorney General's Office

• Appellate cases - The Attorney General's office defends the state in federal courts. An
example of this in a gun law case occurred recently when the Missouri Attorney General
joined 21 other Attorneys General from across the nation to file a friend of the court brief
in opposition to a New York law banning certain kinds of semi-automatic weapons.
Joining these types of cases would presumably be mandatory for the Attorney General if
SJR 36 passed, since decisions in the federal courts anywhere in the country could have
an impact on the right to bear arms in Missouri. Such federal court decisions could
conflict with new Missouri rights and under the new constitutional provisions of SJR 36
would have to be appealed to the U.S. Supreme Court.

• Federal cases - Changes to laws related to the right to bear arms in Kansas in 2013
resulted in a letter from the U.S. Attorney General to Kansas Governor Sam Brownback
regarding the federal government's intention to continue to take all appropriate action,
including litigation if necessary to enforce federal laws. The letter was dated just one day
after the law went into effect. (See attachment 1) The State of Missouri should expect
the same type of quick response to its laws and receipt of federal funds if SJR 36 passes.
The fiscal note for the Kansas bill assumed that defending legal challenges to the law
would cost $100,000 to $350,000 in FY 2014 and $100,000 in FY 2015, the first two full
years of implementation for the act. We should expect no less because SJR 36 is a
constitutional amendment rather than a bill and it would enact the most expansive gun
laws provision in the country.

• Cases for individual persons - The Attorney General's office said in its legislative fiscal
note response that "significant litigation may ensue if this requires the AGO to bring suit,
particularly if it is required to represent individual Missourians." The Attorney General's
office could be required to defend cases that are substantially different than in the past.

For cases in which a defendant is indigent the court assigns the case to a State Public
Defender. When the defendant is not indigent the defendant must bear the cost of the
defense. Under the constitutional language of SJR 36, however, the state would be
obligated to defend the new constitutional language and could in no circumstance refuse
to do so. Non-indigent defendants may now have a constitutional right to be protected
and defended by the state on their right to bear arms claims. In these non-indigent cases
the local prosecutor will be working for conviction and the Attorney General's office would
be acting in a similar role as the Public Defender does for indigent cases. The Attorney
General's office would have to decide whether to create a separate unit within the office
to handle the cases, negotiate a rate with one or more law firms or lawyers and pay the
expense from the Legal Expense Fund, or allow private lawyers to bill the state for their
costs and pay it from the Legal Expense Fund.

Normally, the Attorney General's office supports the work of the state's prosecutors.
However, as the Attorney General's office begins to work to represent individual
Missourians legal conflicts may arise. The Office of Administration's Legal Expense Fund
is set up to deal with legal conflicts and could be used to do so in these instances.

• Civil cases - These cases would also be likely to occur, including claims by individuals
that their rights were violated. One example would be an individual being barred from
state owned buildings or leased facilities. These cases could also face local
governments and would need to be addressed, likely at the state's cost.

• Review of past convictions - With passage of SJR 36, and the litigation that would occur
as a result, case law will establish what is legal and possible in Missouri. A likely result
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would be that things that were crimes in the past will no longer be crimes under the new
constitution. A similar circumstance has occurred in Colorado, for example, where
individuals are currently in prison or under state supervision for crimes related to
possession of marijuana which are no longer crimes after Colorado passed marijuana
decriminalization. The state should expect that such individuals would appeal for review
of their case. This would likely result in costs for both the Attorney General's office and
the Department of Corrections to review the case. In addition, the Department of Public
Safety Missouri State Highway Patrol will have costs related to changing, expunging, and
redacting criminal history records.

SJR 36 would require the defense of gun law claims and would give the Attorney General's office the
resources necessary since under no circumstances can he refuse to defend those lawsuits. For a
brief period when claims are yet to be filed it is expected that the Attorney General would temporarily
shift resources from other functions to prepare for SJR 36 claims. Given the Attorney General's
access to a FY 2015 Legal Expense Fund appropriation that is unlimited and a constitutional
requirement that obligates him to defend those cases, it is assumed that he would quickly create a
new internal unit to fully meet these new responsibilities while not diluting the other functions of the
office.

For purposes of this fiscal analysis the table below has been prepared. The Attorney General's Office
could request and receive funding for a gun laws litigation unit much like it has for its Medicaid fraud
unit. The Medicaid fraud unit is budgeted for 28 FTE and $2.8 million split between general revenue
and federal funds. The gun law litigation unit would have to be funded from the state's general
revenue fund since SJR 36 does not include provisions to fund the costs it requires from any other
funding source. A minimal unit to deal with these cases would be expected to have a senior lawyer in
charge with additional lawyers depending upon the extent of litigation. An additional Executive
Assistant (clerical) would also be expected.

HE SaIC!!Y Cost

Personal Services
Assistant Attorney General 3.00 $92,875 $278,625 Salary assumed at average

salary of Medicaid fraud unit for

Investigator 1.00 $30,801 $30,801 the same level of employees
plus the half year 1% pay plan

Legal Secretary 1.00 $37,839 $37,839 approved for FY 2015.

subtotal personal services 5.00 $347,265

ExDense and EauiDment Count Rate Cost
Travel - in-state $10,706 One trip per month for 3 people

for 2 days - hotel ($105/night),
meals ($30/day), mileage
($0.26/mile, 240 mile round trip)

Travel - out-of-state $4,962 5 trips of 3 days by 2 people -
hotel ($125/night), meals
($30/day), mileage ($0.26/mile,
240 mile trip to Lambert Airport)

Supplies 5 $345. $1,725 From FY 2015 OA Budget and
Computer equipment 5 $696 $3,480 Planning budget instructions

Office equipment 5 $2,384 $11,920 page 48.

GUN LAW LITIGATION UNIT FOR ATTORNEY GENERAL'S OFFICE
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Professional Services 200 $150 $30,000 Expert witnesses, additional
outside legal services. 200
hours times $150/hr rate paid
for medical malpractice

$2,500 Publications and other

Miscellaneous expenses

subtotal Expense and Equipment $65,293

RATE % OF All rates per Office of
PERSONAL Administration, Division of

Frinae benefits SERVICES Budqet and Planninq

Social Security 7.65% $26,566

Retirement - MOSERS 16.97% $58,931

Lone-term disability - MOSERS 0.50% $1,736

Basic Life Insurance (Actives) - MOSERS 0.32% $1,111
Basic Life Insurance (Retirees) -
MOSERS 0.12% $399

Medical Insurance (Actives) - MOSERS 22.70% $78,829

Medical Insurance (Retirees) - MOSERS 4.30% $14,932

Unemployment Compensation 0.16% $556

Workers Compensation 1.58% $5,487

Deferred Compensation 1.62% $5,626

OPEB 2.21% $7,675

subtotal fringe benefits $201,848

GRAND TOTAL $614,406

Legal Expense rate $150 Medical Malpractice rate used
in Legal Expense Fund
expenditures. This is a low
rate. Final rate for bear arms
cases would be negotiated by
the Attorney General's office

Hours equivalent if funded entirely from 4,096
Legal Defense Fund

The Missouri State Highway Patrol website allows a user to query the Uniform Crime Reporting series on
criminal arrest statistics (see link below). Using this source the table below has been prepared showing
the number of weapons arrests for the last three years where full year data is available - 2011, 2012, and
2013. There have been almost 10,000 arrests on weapons charges over the past three years, an
average of 3,327 per year. This is the starting universe for possible assignment to the Public Defender or
the Attorney General's office. The UCR statistics only provide a summary and do not contain information
to break down the totals into specific types or categories to determine which of these offenses is most
likely to be litigated as a result of SJR 36. To further break down the arrests into the various weapons
categories would require contacting each individual law enforcement agency according to the CJIS
section of the Missouri Highway Patrol.

http://www.mshp.dps.missouri.qov/MSHPWeb/SAC/dataandstatisticsUcrquervbackup.html
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UNIFORM CRIME REPORTING
WEAPONS CHARGES

Year Male Female Total

2011 3,198 264 3,462

2012 3,036 325 3,361
2013 2,910 247 3,157
Total last 3 years 9,144 836 9,980

Average for past 3 years 3,048 279 3,327

Additional data has been requested of the Department of Corrections to identify the number of cases
coming to their agency for prison, 120 day shock, and probation by the various weapons categories.
However, that data is not yet available at the time of the submission of this fiscal analysis.

Department of Corrections and Department of Public Safety

As noted above in the discussion of costs possibly facing the Attorney General's office, the Department of
Corrections is likely to be asked to review cases to identify instances where someone was placed under
its supervision (prison, 120 day shock, or probation) for things that were crimes in the past that will no
longer be crimes under the new constitution. Presumably, a priority would be given to those individuals
currently under the supervision of the department. A data request has been submitted to the Department
of Corrections to identify the number of cases coming to their agency for prison, 120 day shock, and
probation by the various weapons categories. However, that data is not yet available at the time of the
submission of this fiscal analysis.

A review of this nature would require at least the following tasks:

• identification using the department's data system of all individuals placed under the supervision of
the Department of Corrections. There are over 50 different charge codes for weapons offenses.
The analysis should identify those currently under supervision and perhaps be able to identify the
weapons offenses most likely needing review

• pulling all files of such individuals by a clerical staff
• review of the files by an investigator or other trained employee
• review of the relevant files by a Probation and Parole officer, a department lawyer, and a lawyer

from the Attorney General's office
• submission of the file to the Parole Board, if appropriate, for consideration
• preparing a written report or response as necessary for the Parole Board, circuit court judges,

and for the defendant's attorney
• submission of the file and a recommendation to the Governor's office as necessary for possible

commutation of the sentence
• submitting all necessary forms with the Judiciary and the Missouri State Highway Patrol to ensure

that criminal history records are updated
• updating all criminal records for any changes

In addition, costs in criminal case reimbursements to the counties and the City of St. Louis may increase
as the result of passage and implementation of SJR 36. The budget for this reimbursement is included in
the budget of the Department of Corrections. This is discussed in more detail in the section on local
costs.

In preparing the legislative fiscal note the Oversight Division did not ask the Department of Corrections to
review its possible costs. The two issues explained above were therefore not considered.
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Office of Administration and other state agencies

The Office of Administration is responsible for providing central management, administration, and policy
direction to the state agencies for state buildings and leased properties. According to the Office of
Administration there are is 3.7 million sq. ft. of state owned space and 8 million sq. ft. of institutional
space. The Office of Administration estimates that there are 3,200 state-owned buildings/sites. In
addition, the Office of Administration provides procurement, contract management, and coordination for
520 lease contracts totaling 3.2 million square feet of leased space statewide. The Office of
Administration and other agencies may face the following items of additional cost as a result of SJR 36.
The Office of Administration was not one of the four agencies asked to review SJR 36. Thus, their
possible costs or concerns were not addressed in the legislative fiscal note.

1. Posting of notices - The Office of Administration is responsible for ensuring that appropriate
notices are posted in state owned and leased property on whether firearms are allowed to be
carried into and possessed in these buildings. If SJR 36 passed and as litigation occurred as
a result that further refines the limits, or lack thereof, of the right to possess firearms in
buildings the Office of Administration would be required to post the most current directive. In
addition, outreach notices, e-mails, newsletters, and other means would be used to inform
state employees of the requirements. Failure to do so would result in litigation by someone
barred from a building inappropriately or by a state employee for actions taken while
uninformed of any new requirements. Such notices would need to be posted at multiple
entrances at each site.

The cost of just one printing and posting of such a notice to be printed for state owned and
leased facilities and preparing the outreach documents for the state's approximately 57,000
employees is estimated at $37,200.

OA NOTIFICATION COSTS

Number of state owned 3,200
sites/buildings

Number of state lease contracts 520

Total notices 3,720

Cost of printing new rules and $10
also notifying all of approximately
57,000 state employees of the
rules

Total cost $37,200

2. Security - SJR 36 would require that the state "shall be obligated to uphold these rights and
shall under no circumstances decline to protect against their infringement." Defending these
rights through litigation has already been examined in this fiscal analysis. However, it is also
clear that the Prosecuting Attorneys in Jackson County and st. Louis City (see attachment 2)
informed the General Assembly that SJR 36 could ultimately have deadly unintended
consequences such as:

• allowing convicted gang members and drug dealers to carry deadly weapons on our
streets

• allowing domestic violence defendants to continue to possess deadly weapons despite
evidence that they pose a threat to the life of their victims
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• allowing those that wish to do our children harm the right to carry deadly weapons into
our schools

SJR 36 would delete the phrase "but this shall not justify the wearing of concealed weapons"
from the current constitutional language. Louisiana deleted similar language about the
wearing of concealed weapons. Litigation in Louisiana has already explored whether the
deletion of this phrase meant that no regulation of concealed weapons is allowed.

SJR 36 on the other hand would add the language below. One question that would likely be
explored is whether by establishing only two instances where the right to bear arms is limited
that these are the only two that are allowed at all. If so, some may argue that Missouri could
conceivably become a conceal carry state with no permit required.

"Nothing in this section shall be construed to prevent the general assembly from
enacting general laws which limit the rights of convicted violent felons or those
adjudicated by a court to be a danger to self or others as result of a mental disorder or
mental infirmity."

At least part of the prosecuting attorney's argument is that SJR 36 and the case law it would
create may result in fewer legal regulations against the right to bear arms. Any deterrent
effect of those laws might be increasingly whittled away. If the general public and local
elected officials believe that the effect of the changes related to SJR 36 subject the public to
increased jeopardy then additional security staff may be required in a variety of instances.
State government officials may want and need more security personnel at:

• State Schools for the Severely Handicapped
• higher education institutions
• courthouses
• state office buildings
• correctional institutions
• mental health facilities
• state leased property housing state workers
• and any other state facility

The Office of Administration reports that there are about 3,200 state sites/buildings and 520
state leases. This number does not include sites for the Missouri Department of
Transportation, the Department of Natural Resources, the Department of Conservation, or
higher education institutions. The cost to hire additional security officers for half of these
facilities would be $114.6 million general revenue.
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OA SECURITY COSTS

Number of state owned 3,200
siteslbuildi ngs
Number of state leases 520

subtotal possible sites for 3,720
security officer

Discount % for those buildings 50%
with officers already or where the
state would decide to do without
a security officer

State sites needing security 1,860
officers
Salary of Capitol Police Officer $38,958
(based on mid-point of salary for
Capitol Police Officer in
Jefferson City)

Fringe-benefit costs (58.13%) $22,646
per officer
Cost of officer plus fringe $61,604

Cost for new security officers $114,583,971

In addition, the Office of Administration and the Department of Public Safety Capitol Police
are responsible for security at the State Capitol. After the attacks of 9/11 in 2001 additional
security officers and equipment were installed at the State Capitol. The $1.1 million general
revenue cost to the budget at the time are shown in the following table.

CAPITOL BUILDING SECURITY INCREASES AFTER 9/11

FY 2002 supplemental costs $202,500

FY 2003 costs for Public Safety $909,894

Total $1,112,394

Those costs included two additional Capitol Police Officers and funding for equipment.
Additional costs for improvements were made by the Office of Administration at the time but
the cost for those are not available from current online documents. The cost to reestablish
the posts and operations at the State Capitol are estimated at $609,509 general revenue as
shown in the following table.
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FTE Salcuy Cost

Personal Services
Capitol Police Officer 2.00 $38,958 $77,916 Salary assumed at

mid-point of range

Expense and Eouinment
One-time equipment and improvements. $486,304 Based on same

cost from FY 2003
with no inflation or
changes in
requirements or the
increased costs of
updated
technologies.
Does not include
Office of
Administration
possible costs for
facility
improvements.

Rate of %
of

Personal
Frin()e benefits Service

Social Security 7.65% $5,961

Retirement - MaSERS 16.97% $13,222

Lone-term disability - MaSERS 0.50% $390
Basic Life Insurance (Actives) -
MaSERS 0.32% $249
Basic Life Insurance (Retirees) - All rates per Office
MaSERS 0.12% $90 of Administration,
Medical Insurance (Actives) - MaSERS 22.70% $17,687 Division of Budget
Medical Insurance (Retirees) - and Planning
MaSERS 4.30% $3,350

Unemployment Compensation 0.16% $125

Workers Compensation 1.58% $1,231

Deferred Compensation 1.62% $1,262

OPEB 2.21% $1,722

subtotal fringe benefits $45,289

GRAND TOTAL $609,509

COST TO REESTABLISH SECURITY AT STATE CAPITOL
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3. Insurance costs - The state self-insures its state owned facilities. However, for leased
facilities the cost of liability and other insurance is embedded in the rate that is charged to the
state in the lease agreement. Should landlords become increasingly concerned about the
liability costs of housing state employees in their buildings the cost of leasing space would
increase. The Office of Administration Division of Facilities Management, Design and
Construction is responsible for bidding the state property leases. Leases are not all bid in the
same year and the term of the lease can vary by the type of property and the state's
anticipated need for that kind of space. Therefore, the full impact of any uncertainty about
what can be carried into a leased property would be a concern for the state's landlords.
Changes in the state's laws and their interpretation will need to be communicated by the
Office of Administration to the landlords. The Office of Administration may need to modify
contracts with the landlords depending upon the type of change made in the state's laws and
interpretation of those laws. This fiscal analysis does not calculate the cost of notifying the
landlords or changing contracts though that is likely to be required. The issue of insurance
costs is further explicated in the section on local schools below explaining the difficulty faced
by local Kansas schools in obtaining liability insurance at any rate due to changes in that
state's gun laws. The table below shows the budget amounts by fund included for leased
properties for FY 2015, a total of $108.8 million. It assumes that the price of the state's
leases will increase $3.3 million which is three percent as a result of the uncertainty and
requirements of SJR 36.

FY2015 TAFPAPPROPRIATIONTOTAL FORHB 2013
FORLEASEDPROPERTIES

3% increase
dueto

uncertaintll of
Fund Amount SJR36

General Revenue $76,683,090 $2,300,493

Federal Funds $18,606,615 $558,198

Other Funds $13,502,006 $405,060

Total $108,791,711 $3,263,751

Local Costs

SJR 36 has the possibility of requiring a variety of new costs of county and local governments. It would
be wise if all of them kept good financial and other tracking documents to ensure that they are prepared
to request reimbursement for any new or increased cost. Missouri's constitutional Hancock Amendment
(Article X, Sections 1 to 24) establishes limits on revenue collection and expenses. Article X, Section 21
prohibits the state from reducing the state financed proportion of any existing activity or service. In
addition, that section also requires the state to pay for any new service or activity. This analysis only
identifies and discusses three such possible costs outlined below.

The legislative fiscal note identifies three sources of information - Attorney General, Secretary of State,
Department of Public Safety. When contacted the Oversight Division also indicated that the request was
sent to the Highway Patrol as well. The Oversight Division indicated by phone that no other agencies
were given the opportunity to review the bill. The Oversight Division did not send the bill out to any local
government agency for review even though that is done frequently for legislation considered by the
General Assembly. The possible costs and concerns of local governments were therefore not considered
in the legislative fiscal note.
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1. Jail costs - Counties and the City of St. Louis are reimbursed for certain costs incurred in the
prosecution and incarceration of indigent defendants in criminal cases. In addition, counties
or county sheriffs offices are paid for costs of transporting prisoners and the costs of serving
extradition warrants. Funding for this duty is located in the budget of the Department of
Corrections. The state budget passed by the General Assembly for FY 2015 includes $43.3
million to pay these costs compared to the FY 2014 appropriation of $38.1 million. The FY
2014 rate paid is $19.58 per offender per day. The rate had been as high as $22 per day
until the appropriation was reduced by $5 million during the recent recession and state
budget difficulties. The FY 2015 rate should be closer to $22 assuming that the Governor
does not veto or withhold from the appropriation.

The counties, the City of St. Louis, and the Missouri Association of Counties have
complained for many years that the rate paid is substantially less than it costs them to
provide these services. This is due to a variety of costs according to the counties including
substantial medical costs expended. However, the documentation of the costs associated
with these activities were not documented very well at the time the Hancock Amendment
passed in 1980. Therefore, it has not been possible for them to demonstrate the increased
cost or the increased proportion of those costs under the Hancock Amendment and improve
or lock in a reimbursement at a higher level. It would behoove the counties and the City of
St. Louis to document their current costs and track all expenditures related to increased jail
costs and other activities related to changes related to SJR 36. Under the Hancock
Amendment any new activities may be required to be reimbursed at 100% of the cost and
any increased cost above the current proportion paid by the state could also be claimed.

One example of such cost occurred in Louisiana. As noted earlier, Orleans Parish faced the
first wave of claims after the passage of its right to bear arms amendment. In the first case
that came before the district court the judge ruled that the entire firearms statute challenged
was unconstitutional given the new constitutional amendment. Under Louisiana law since the
case invalidated the entire law as unconstitutional the case went directly to the Louisiana
Supreme Court and bypassed the Appellate Court. Pending the appeal of the first case the
district court judge postponed ruling on all of the other similar cases. The result was that
some individuals remained in Orleans Parish Prison for months while the appeal was
pending. In Missouri such a case would go through the appellate level. However, SJR 36
and its resulting case law and meeting those requirements may be considered a new duty
that has been assigned to the counties. Given the frustration of the counties and the City of
St. Louis about criminal cost reimbursements over the years at the very least SJR 36 may
allow them to begin increasing their reimbursements for well documented new duties.

2. Security - SJR 36 requires that the state "shall be obligated to uphold these rights and shall
under no circumstances decline to protect against their infringement." Defending these rights
through litigation has already been examined in this fiscal analysis. However, it is also clear
that the Prosecuting Attorneys in Jackson County and St. Louis City (see attachment 2)
informed the General Assembly that SJR 36 may ultimately have deadly unintended
consequences such as:

• allowing convicted gang members and drug dealers to carry deadly weapons on our
streets

• allowing domestic violence defendants to continue to possess deadly weapons despite
evidence that they pose a threat to the life of their victims

• allowing those that wish to do our children harm the right to carry deadly weapons into
our schools

SJR 36 deletes the phrase "but this shall not justify the wearing of concealed weapons" from
the current constitutional language. Louisiana deleted similar language about the wearing of
concealed weapons. Litigation in Louisiana has already explored whether the deletion of this
phrase meant that no regulation of concealed weapons is allowed.
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SJR 36 on the other hand adds the language below. One question that will likely be explored
is whether by establishing only two instances where the right to bear arms is limited that
these are the only two that are allowed at all. If so, some may argue that Missouri could
conceivably become a conceal carry state with no permit required.

"Nothing in this section shall be construed to prevent the general assembly from
enacting general laws which limit the rights of convicted violent felons or those
adjudicated by a court to be a danger to self or others as result of a mental disorder or
mental infirmity."

At least part of the prosecuting attorney's argument is that SJR 36 and the case law it creates
may result in fewer legal regulations against the right to bear arms. Any deterrent effect of
those laws may be increasingly whittled away. If the general public and local elected officials
believe that the effect of the changes related to SJR 36 subject the public to increased
jeopardy then additional security staff may be required in a variety of instances. Local
officials may want and need more security personnel at:

• at K-12 schools
• higher education institutions
• courthouses
• public libraries
• transit facilities
• on buses or light rail similar to air marshals now on the nation's planes
• health clinics
• polling stations during elections
• and any other public facility

If the local entities properly document their costs before enactment of SJR 36 and show that
the increased costs are related to changes that were necessary or prudent in amount or
proportion then they may have a right to a Hancock Amendment reimbursement. In addition,
any costs related to posting the firearms security requirements of these facilities is a new
duty and may be a reimbursable cost.

3. Elementary and Secondary Education - K-12 security and insurance

Public schools are a particular concern for communities. The shootings at Newtown and
Columbine among others have led to a widespread debate about how, or whether, public
schools should have additional protection. In the State of Kansas in response to a new law
the publication Business Insurance reported that the largest insurer of Kansas public school
districts, Des Moines, Iowa-based EMC Insurance Cososaid it would not insure districts that
allow employees to carry guns on school property (web link below). The company justified
this decision based on the increased liability risk it saw being created. Missouri school
districts would face the same risk. School districts need liability insurance. Should Missouri
school districts find an insurance company willing to offer such insurance the additional cost
may be reimbursable by the state.

http://www.businessinsurance.com/articie/20 130728/N EWS06/307289980

Given that it is possible the districts could find it difficult to find such insurance it is more
likely that the solution to greater protection would be the hiring of school resource officers -
an officer from the local police or sheriffs department assigned to each school. According to
the Missouri Department of Elementary and Secondary Education there are 2,362 public
schools in the state. The Department of Elementary and Secondary Education did not have
information readily available on the number of school resource officers currently in the
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Attorney General's response and issues reported in fiscal note:
• bill could result in an increase in criminal matters filed in courts of jurisdiction. Also possible

under SJR 36.
• could result in additional investigative tasks to be conducted by state and local law enforcement

personnel. Also possible under SJR 36.
• identifies State of Montana law being litigated in federal courts as example of costs. Federal

litigation is also possible under SJR 36.
• there is no standard stated on which cases to defend and no information on such fundamental

matters on whether the Attorney General should be paid for handling the defense or cover the
costs related to the defense. This is important to the determination of costs for SJR 36 because it
simply says that under no circumstances may the state refuse to defend these rights. But with
over 3,300 arrests for weapons offenses each year the Attorney General's office or someone is
going to have to decide which of the arrests fit within the definition requiring a defense and who is
going to provide the defense. This may take many court cases to determine.

• the Attorney General could be position to be on both sides of a case. Also, possible under SJR
36.

Administrative office of District Attorney's response:
• virtually certain to invite litigation from the federal government and other interested parties. Also

possible under SJR 36.
• would result in expenses for the Attorney General if he takes on the defense of a person. Also

possible under SJR 36.
• there are new categories of crimes that could increase the caseloads of the district attorneys.

Additional cases also possible under SJR 36.

Courts response:
• impact will be proportional to the increased enforcement cases under the law, commenced cases,

and any constitutionafly-based challenges. Also possible under SJR 36.
• there will be a cost to document, update, and distribute information about changes. Also possible

under SJR 36.

Public Defender's response:
• any increase in the number of prosecutions will bring a concomitant need for an increase in

indigent funding. Also possible under SJR 36 because under no circumstances can the state
refuse to provide a defense.

Public Safety response:
• its law enforcement program has a number of agreements with various federal law enforcement

agencies that could be affected. Also possible under SJR 36.

Many of these responses also discuss the federal preemption issue and possible federal lawsuits that will
result. Also possible under SJR 36.
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The State Auditor's office did not receive a response from the Department of
Elementary and Secondary Education, the Department of Transportation, Adair
County, Boone County, Callaway County, Cass County, Clay County, Cole County,
Greene County, Jackson County Legislators, Jasper County, St. Charles County, St.
Louis County, Taney County, the City of Cape Girardeau, the City of Columbia, the
City of Jefferson, the City of Joplin, the City of Kirksville, the City of Kirkwood, the
City of Mexico, the City of St. Joseph, the City of St. Louis, the City of Springfield,
the City of Union, the City of Wentzville, the City of West Plains, Cape Girardeau 63
School District, Hannibal 60 School District, Rockwood R-VI School District, Linn
State Technical College, Metropolitan Community College, and St. Louis
Community College.

Fiscal Note Summary

State and local governmental entities should have no direct costs or savings from this proposal.
However, the proposal's passage will likely lead to increased litigation and criminal justice
related costs. The total potential costs are unknown, but could be significant.


